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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-

2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

 Courtroom Clerk's Session 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-01005 
CASE NAME:  EB HOUSES VS. MYND MANAGEMENT 
 *CASE MANAGEMENT CONFERENCE  CONT'D AT THE REQUEST OF DEFT BRENDA TINER; ALL 
PARTIES SO STIPULATE  
FILED BY:  
*TENTATIVE RULING:* 
Parties ordered to appear. 

 

 

 Law & Motion 

 
 

  

    

2. 9:00 AM CASE NUMBER:  C22-00901 
CASE NAME:  MOJDEH SALEHOMOUM VS.  OMID BAHRAMI-DAGHIGH 
 *HEARING ON MOTION IN RE:  SPECIAL MOTION TO STRIKE PLAINTIFF'S COMPLAINT PURSUANT TO 
CODE OF CIVIL PROCEDURE SECTION 425.16 FILED BY N BAHRAMI ON 10/16/22  
FILED BY:  
*TENTATIVE RULING:* 
 

Defendant Navid Bahrami-Daghigh’s special motion to strike is granted as to cause of action 

two and denied as to cause of action one.  

mailto:dept36@contracosta.courts.ca.gov
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Standard 

“Resolution of an anti-SLAPP motion [or special motion to strike] involves two steps. First, the 

defendant must establish that the challenged claim arises from activity protected by section 425.16. 

[Citation.] If the defendant makes the required showing, the burden shifts to the plaintiff to 

demonstrate the merit of the claim by establishing a probability of success. We have described this 

second step as a ‘summary-judgment-like procedure.’ [Citation.]” (Baral v. Schnitt (2016) 1 Cal.5th 

376, 384-385.) 

Protected Activity 

Plaintiff’s claims arise from a prior lawsuit where Navid Bahrami-Daghigh (“Navid”) sued 

Plaintiff for fraudulent conveyance, cancellation of a deed, quiet title and injunctive relief. (Contra 

Costa Case no. MSC18-01698; see Comp. ex. A.) In the prior action, Navid and Plaintiff both claimed 

ownership of real property located on Alameda Diablo in Diablo, California. Navid claimed that 

Plaintiff had a 2000 grant deed forged so that Plaintiff would get title to the property. Navid dismissed 

the prior action on December 28, 2021. Navid is being sued for several causes of action, including 

malicious prosecution and abuse of process. Both the including malicious prosecution and abuse of 

process claims are based on litigation activity in the prior action.  

“A malicious prosecution action arises from protected activity under the anti-SLAPP statute 

because it involves the filing and prosecution of an underlying lawsuit, or petition to the judicial 

branch, that allegedly was malicious. [Citations.]” (S.A. v. Maiden (2014) 229 Cal.App.4th 27, 35; see 

also, Code of Civil Procedure section 425.16(e)(1),(2).) Similarly, “an abuse of process claim likewise 

involves protected activity under section 425.16. Therefore, the first anti-SLAPP prong is satisfied.” 

(S.A., supra, Cal.App.4th at 42.)   

Therefore, Defendant has met his burden of showing that the malicious prosecution and 

abuse of process claims arise from protected activity.  

Probability of Prevailing on the Merits 

The burden now shifts to Plaintiff to show a probability that she will prevail on her claims. 

(Civ. Proc. Code § 425.16(b)(1).) At this step, “the burden shifts to the plaintiff to demonstrate that 

each challenged claim based on protected activity is legally sufficient and factually substantiated. The 

court, without resolving evidentiary conflicts, must determine whether the plaintiff's showing, if 

accepted by the trier of fact, would be sufficient to sustain a favorable judgment. If not, the claim is 

stricken.” (Baral, supra, 1 Cal.5th at 396.) Still, the court should consider the evidentiary submissions 

of both sides and may accept uncontradicted factual assertions in a moving party's declarations. 

(Litinsky v. Kaplan (2019) 40 Cal.App.5th 970, 983.)  
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The Prior Action 

On August 21, 2018, Navid filed a complaint in MSC18-01698 against Plaintiff and Mr. Cooper 

(who was later replaced by Nationstar Mortage LLC). The complaint alleged that Navid is the true 

owner of real property located on Alameda Diablo. The complaint also alleged that in June 2000 

Plaintiff had a grant deed prepared that transferred title of the property from Navid to Plaintiff. The 

complaint alleged that Plaintiff forged or had another forge Navid’s signature on the grant deed. 

Navid sued Plaintiff for (1) fraudulent conveyance of real property, (2) cancellation of forged deed 

and to quiet title and (3) for preliminary and permanent injunction. In April 2019, the Court granted a 

preliminary injunction in the prior action that enjoined Nationstar from foreclosing on the property. 

Navid filed a dismissal of the prior action with prejudice on December 28, 2021.  

Malicious Prosecution 

“[I]n order to establish a cause of action for malicious prosecution of either a criminal or civil 

proceeding, a plaintiff must demonstrate ‘that the prior action (1) was commenced by or at the 

direction of the defendant and was pursued to a legal termination in his, plaintiff's, favor [citations]; 

(2) was brought without probable cause [citations]; and (3) was initiated with malice [citations].’ 

[Citation.]” (Sheldon Appel Co. v. Albert & Oliker (1989) 47 Cal.3d 863, 871-872.)  

“A  ‘ “favorable” termination does not occur merely because a party complained against has 

prevailed in an underlying action. … If the termination does not relate to the merits—reflecting on 

neither innocence of nor responsibility for the alleged misconduct—the termination is not favorable 

in the sense it would support a subsequent action for malicious prosecution.’ [Citation.]” ‘ “[W]hen 

the underlying action is terminated in some manner other than by a judgment on the merits, the 

court examines the record ‘to see if the disposition reflects the opinion of the court or the 

prosecuting party that the action would not succeed.’ ” [Citations.]’ [Citation.]” (Sycamore Ridge 

Apartments LLC v. Naumann (2007) 157 Cal.App.4th 1385, 1399.)  

“ ‘A voluntary dismissal is presumed to be a favorable termination on the merits… .’ 

[Citation.]” (Jay v. Mahaffey (2013) 218 Cal.App.4th 1522, 1540.) The Defendant has the burden of 

presenting evidence that rebuts this presumption. (Ibid.; see also, Sycamore Ridge Apartments LLC, 

supra, 157 Cal.App.4th at 1400.)  

Here Plaintiff has shown that the prior action was voluntarily dismissed by Navid. This creates 

a presumption of a favorable termination on the merits. Defendant has not explained why he 

voluntarily dismissed the prior action, nor has he provided evidence, such as a declaration from 

Navid, addressing this issue. 

In addition, Lanz v. Goldstone (2015) 243 Cal.App.4th 441 stated in dicta that “one could 

conclude that the failure to list the claims on the bankruptcy schedule reflected [defendant’s]—or 
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perhaps her bankruptcy attorney's—opinion ‘that the action would not succeed.’ [Citations.]” (Id. at 

461-462.) Here, Defendant filed bankruptcy in 2009 and failed to list the Alameda Diablo property as 

an asset. Soon after the attorneys learned of the bankruptcy omission, Defendant voluntarily 

dismissed the prior action. These facts also support a finding that the dismissal was a substantive one 

and thus, a favorable termination on the merits.  

Plaintiff has shown a probability of prevailing on the first element for a malicious prosecution 

claim.  

“ ‘In analyzing the issue of probable cause in a malicious prosecution context, the trial court 

must consider both the factual circumstances established by the evidence and the legal theory upon 

which relief is sought. A litigant will lack probable cause for his action either if he relies upon facts 

which he has no reasonable cause to believe to be true, or if he seeks recovery upon a legal theory 

which is untenable under the facts known to him.’ [Citation.]” (Jay, supra, 218 Cal.App.4th at 1540-

1541.)  

In 2009, Navid filed for bankruptcy and did not list the Alameda Diablo property as one of his 

assets. It is possible that judicial estoppel might bar Navid from claiming ownership in the property, 

but that issue is not certain. (See, e.g. Diamond Z Trailer, Inc. v. JZ L.L.C. (In re JZ L.L.C.) (Bankr.9th Cir. 

2007) 371 B.R. 412, 421.) The Court also finds the parties’ discussion of the effect of the bankruptcy 

omission to be insufficient as neither side cited cases showing how California state courts address this 

omission.  

The omission of the Alameda Diablo property from the bankruptcy proceeding has additional 

significance beyond a possible judicial estoppel issue. The bankruptcy omission supports Plaintiff’s 

theory that Navid’s claim for ownership of the property in the prior action was false.  Navid’s decision 

to omit the property from his bankruptcy provides evidence that in 2009 he did not believe he owned 

the property.  

There is other evidence that suggests that Navid’s allegations in the prior action were based 

on a false version of the facts. Omid’s deposition was taken in November 2021. (Steele dec. ex. A.) 

During his deposition, Omid testified that he filled out the handwritten portion of the 2000 grant 

deed, but could not remember if he signed it. (Omid depo. 43:17-18; 45:11-22.) Omid also testified 

that in 2000, he had a driver’s license with the name “Navid Omid Bahrami” on it. (Omid depo. 14:4-

18.) The 2000 grant deed was signed (and notarized) by a “Navid Bahrami”. (Plaintiff’s RJN A.) This 

evidence, along with Navid’s decision to omit the property from his bankruptcy proceeding, could be 

used to show that Omid signed the 2000 grant deed with Navid’s permission.  

Furthermore, Plaintiff states that she never created, signed, notarized or recorded the 2000 

grant deed. (Salehomoum dec. ¶2.) Plaintiff states that Omid told her that he and Navid had worked 

out a transfer of the title of the property and she believed that Omid and she held the title to the 
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property as husband and wife. (Salehomoum dec. ¶3.)  

These facts are inconsistent with Navid’s allegations in the prior action that Plaintiff had the 

2000 grant deed forged and, if proven true, are sufficient to support a claim that Navid lacked 

probable cause to bring the prior action against Plaintiff.  

There is some evidence to suggest that Plaintiff and Omid forged the 2000 grant deed, such 

as Omid’s testimony that Plaintiff kept possession of the driver’s license with Navid’s name on it and 

that Navid did not instruct him to fill out the 2000 grant deed. (Omid depo. 23:15-23, 45:2-25.) This 

evidence as best creates an evidentiary conflict and thus, does not change the analysis when 

reviewing the evidence in a light favorable to Plaintiff.  

Defendant argues that the Court granted a preliminary injunction in the prior action and thus, 

this proves that Defendant had probable cause to bring the prior action. The Court granted the 

preliminary injunction based on evidence that the deed was forged. As discussed above, there is 

sufficient evidence to raise an inference that Navid knew Omid signed the 2000 grant deed. The 

evidence, view in a light favorable to Plaintiff, shows that it is possible that Omid and Navid acted 

together to forge Navid’s name on the 2000 grant deed. There is no evidence that shows that the 

Court in the prior action was aware of all this information when it ruled on the preliminary injunction 

motion. Rather, it appears that Court granted the preliminary injunction motion to prevent 

foreclosure of the property, and maintain the status quo, while the issue of ownership was litigated.  

Finally, Plaintiff must show that Navid acted with malice. “ ‘The “malice” element … relates to 

the subjective intent or purpose with which the defendant acted in initiating the prior action. 

[Citation.] … The plaintiff must plead and prove actual ill will or some improper ulterior motive. 

[Citation.]’ [Citation.]”  (Jay, supra, 218 Cal.App.4th at 1543.) “ ‘Suits with the hallmark of an improper 

purpose’ include ‘those in which: “ ‘… (1) the person initiating them does not believe that his claim 

may be held valid; (2) the proceedings are begun primarily because of hostility or ill will; (3) the 

proceedings are initiated solely for the purpose of depriving the person against whom they are 

initiated of a beneficial use of his property; (4) the proceedings are initiated for the purpose of forcing 

a settlement which has no relation to the merits of the claim.’ ”  [Citation.]’ [Citation.]” (Ibid.)  

Navid filed the prior action, claiming that Plaintiff had the 2000 grant deed forged. The 

evidence that supports the probable cause finding also helps support a finding that Navid acted with 

malice. Furthermore, Navid filed the prior action on May 3, 2018 and his bankruptcy was closed in 

July 2018, yet it appears that Navid hid the bankruptcy proceeding from his attorneys and from 

Plaintiff and her counsel. Navid also waited to claim an interest in the Alameda Diablo property until 

after the relationship between Plaintiff and Omid’s fell apart and the family court decided that 

Plaintiff and Omid were each entitled to half the Alameda Diablo house. (Salehomoum dec. ¶8.) Navid 

then dismissed the prior action within months of the bankruptcy proceeding being discovered and has 

not explained why he decided to dismiss the case. These facts are sufficient to show that Navid acted 
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with malice.  

The Court finds that Plaintiff has met her burden of showing a probability of prevailing on the 

merits as to the malicious prosecution action. The Court’s analysis here is based on the evidence 

presented for this motion and on the presumptions provided to a party opposing an anti-SLAPP 

motion. The Court may well reach a different conclusion when presented with all the available 

evidence. 

Abuse of Process 

“Malicious prosecution and abuse of process are distinct. The former concerns a meritless 

lawsuit (and all the damage it inflicted). The latter concerns the misuse of the tools the law affords 

litigants once they are in a lawsuit (regardless of whether there was probable cause to commence 

that lawsuit in the first place).” (S.A., supra, 229 Cal.App.4th at 42.) “ ‘[T]he mere filing or 

maintenance of a lawsuit—even for an improper purpose—is not a proper basis for an abuse of 

process action.’ [Citation.] Alternatively stated, neither the initiation of a meritless claim nor the 

continued prosecution of a claim after it becomes apparent the claim is meritless can support an 

abuse of process cause of action. [Citation.] Such conduct may support a malicious prosecution cause 

of action, but not one for abuse of process. [Citation.]” (Ibid.)  

In addition, abuse of process claims are almost always barred by the litigation privilege. (Civil 

Code section 47(b).) The litigation privilege applies to communications made “[i]n any (1) legislative 

proceeding, (2) judicial proceeding, (3) in any other official proceeding authorized by law, or (4) in the 

initiation or course of any other proceeding authorized by law… .”(Civ. Code, § 47(b).) “ The litigation 

privilege under section 47 is an absolute privilege, and it bars all tort causes of action except a claim 

of malicious prosecution. [Citations.]” (JSJ Limited Partnership, supra, 205 Cal.App.4th 1512, 1522 

[internal quotation marks omitted].) Here, Plaintiff’s claim for abuse of process is based on filings in 

the prior action and is consequently barred by the litigation privilege.  

Here, Plaintiff has not shown how her abuse of process claim is based on something other 

than the filing and maintenance of a lawsuit and in any event, the claim is barred by the litigation 

privilege. Therefore, Plaintiff has not shown that she can prevail on her abuse of process claim. 

Evidence 

Defendant’s requests for judicial notice of exhibits A to M are granted.  

Plaintiff’s requests for judicial notice of exhibits A to K are granted.  

Plaintiff’s supplemental request for judicial notice is denied. A recently published court of 

appeal opinion in an unrelated case is not a matter appropriate for judicial notice.  
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The Court declines to rule on Defendant’s objections to evidence, which were filed late. 

(California Rules of Court, rule 3.1300(d).)  

Attorney Fees 

Defendant has indicated that he plans to bring a request for attorney fees. A “prevailing 

defendant on a special motion to strike shall be entitled to recover his or her attorney’s fees and 

costs”. (Code of Civil Procedure § 425.16(c).) However, a fee award is not required when the motion, 

though partially successful, was of no practical effect. (Moran v. Endres (2006) 135 Cal.App.4th 952, 

955–956; see also Mann v. Quality Old Time Service, Inc. (2006) 139 Cal.App.4th 328, 340 [“Where the 

results of the motion are ‘ “minimal” ’ or ‘insignificant’ a court does not abuse its discretion in finding 

the defendant was not a prevailing party. [Citations.]”].) Here, Defendant sought to strike two causes 

of action, but only succeeded in striking the abuse of process claim. Defendant’s motion had no 

practical effect on this litigation because the abuse of process claim was nearly identical to the 

malicious prosecution claim and was based on the same set of facts. Therefore, the Court finds that 

Defendant was not the prevailing party on his motion and is not entitled to an award of attorney fees 

for this motion.  

Finally, the Court reminds all parties to bookmark exhibits filed electronically as required by 

California Rules of Court, Rule 3.1110(f)(4).  

 

  

    

3. 9:00 AM CASE NUMBER:  C22-00922 
CASE NAME:  TREK HOLDINGS VS. CAREPATROL FRANCHISE 
 *HEARING ON MOTION IN RE:  PRO HAC VICE ADMISSION OF FRANK A. REINO FILED BY DEF ON 
10/07/22  
FILED BY:  
*TENTATIVE RULING:* 
 
Pursuant to California Rules of Court Rule 9.40(a), a person who is not a member of the State Bar of 
California but who is a member in good standing of and eligible to practice before the bar of any 
United States court or the highest court in any state, territory, or insular possession of the United 
States, and who has been retained to appear in a particular cause pending in a court of this state, may 
in the discretion of such court be permitted upon written application to appear as counsel pro hac 
vice, provided that an active member of the State Bar of California is associated as attorney of record. 
 
In allowing admission pro hac vice, the California courts have stated: 
 
It is common practice, and one sustained by general usage in all of the states of this union… to permit 
upon request an attorney holding a license to practice law from one state to appear in the courts of a 
sister state, and there take part in the trial of an action pending in said courts. 
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Ex parte McCue, 211 Cal. 57, 67, 293 P. 47 (Cal. 1930). Thus, it is well established that if Rule 9.40 is 
complied with, permission to appear pro hac vice should be granted and will be denied only in 
extreme circumstances. See Magee v. Super. Ct., 8 Cal. 3d 949, 952-53 n.1 (1973) (in California, pro 
hac vice applications are routinely granted). 
 
Counsel Frank A. Reino has complied with Rule 9.40 and accordingly, this unopposed motion is 
granted. 
 

 

  

    

4. 9:00 AM CASE NUMBER:  C22-01005 
CASE NAME:  EB HOUSES VS. MYND MANAGEMENT 
 HEARING ON DEMURRER TO:  DEMURRER TO COMPLAINT FILED BY BRENDA TINER ON 10/10/2  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Defendant Brenda Tiner’s Demurrer to the Complaint. For the reasons set forth 

below, Defendant’s Demurrer is continued to February 9, 2022 in Department 36.  

Failure to Properly Meet and Confer  

Before filing a demurrer, the “demurring party shall meet and confer in person or by telephone with 

the party who filed the pleading that is subject to the demurrer….” (California Code of Civil Procedure 

(“CCP”) § 430.41(a) (emphasis added.) “The parties shall meet and confer at least five days before the 

date the responsive pleading is due.” (CCP § 430.41(a)(2).) The meet and confer “shall” include a 

discussion of the legal support for the Parties’ positions. (CCP § 430.41(a)(1).)  

In particular, as part of the meet and confer process, the demurring party “shall identify all of the 

specific causes of action that it believes are subject to demurrer and identify with legal support the 

basis of the deficiencies.” (Ibid. emphasis added.) 

Counsel for Defendant’s declaration indicates that he called Plaintiff’s counsel on September 2, 2022 

and requested a meet and confer. (Declaration of Dennis Tiner (“Tiner Decl.”) ¶ 6.) He received a call 

back approximately 2 hours later, and attempted to tell opposing counsel what his “intentions were 

in regard to filing a response to the Complaint and why [he] was going to file said response.” (Id. ¶ 7.) 

Opposing counsel requested that he send an email regarding his proposed responsive pleading and 

the basis for it. (Id. ¶ 8.) Counsel for Defendant sent opposing counsel the requested email on 

September 5, 2022, “which included the code sections [he] intended to rely on in making [his] 

response.” (Id. at ¶ 9, Ex. B.) 

The email attached to Mr. Tiner’s declaration states that Defendant intended to file a number of 

motions, including a “Demurrer under CCP § 431.10” (Tiner Decl. Ex. B.) There is no reference to what 

the deficiencies in the Complaint are that form the basis of the proposed demurrer, nor does the 

letter “identify with legal support the basis of the deficiencies.” (CCP § 430.41(a)(1).) As opposing 
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counsel’s email response notes, Mr. Tiner’s email “only references the general code sections for a 

demurrer…” (i.e. CCP § 431.10) and does not include any “legal bases or analyses justifying [Plaintiff’s] 

demurrer…” (Tiner Decl. Ex. B.)  

Plaintiff’s Counsel’s declaration is in accord with what transpired during the meet and confer process. 

(See generally Declaration of James B. De Los Reyes (“De Los Reyes Decl.”) As Mr. De Los Reyes 

indicates, he sent the above email again asking for the “legal bases for [Plaintiff’s] contemplated 

motions, including her Demurrer, so the parties could properly discuss them on their merits prior to 

filing.” (De Los Reyes Decl. ¶ 5.) He never received a response. Instead, Plaintiff filed her Demurrer 

over a month later, on October 10, 2022.   

The above does not show that the Parties properly met and conferred as required by Code of Civil 

Procedure 430.10.  

The Parties are ordered to meet and confer pursuant to CCP §430.41 in-person, on the phone, or by 

video conference no later than close of business Friday, January 27, 2023. Defendant must file and 

serve a declaration that shows the attorneys engaged in the required, substantive meet and confer 

process by close of business Tuesday, January 31, 2023.  

This declaration shall state that the Parties either (1) reached an agreement on the merits of the 

demurrer, and Plaintiff has agreed to file an amended complaint, or (2) did not reach an agreement 

and the Court should proceed with ruling on the Demurrer as filed.  

The hearing on this matter is continued until Thursday, February 9, 2023 at 9:00 a.m. in Department 
36. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  C22-01136 
CASE NAME:  SYLVAN LEARNING VS. TRINTELLIGENCE 
MOTION TO STRIKE ANSWER OF DEFENDANT FILED BY PLAINTIFF ON 10/20/22  
FILED BY:  
*TENTATIVE RULING:* 
 
The unopposed motion to strike the answer of defendant is granted for the reasons cited in the 
moving papers.  The court exercises its discretion to deny the motion for monetary or terminating 
sanctions. 
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6. 9:00 AM CASE NUMBER:  C22-01598 
CASE NAME:  HUANG VS. KING 
 *HEARING ON MOTION IN RE:  ORDER GRANTING RELIEF FROM, STRIKING, TO SET ASIDE THE 
9/14/22 ENTRY OF DEFAULT PER CCP 473 FILED BY DEF ON 10/12/22  
FILED BY:  
*TENTATIVE RULING:* 
 
Motion to set aside the entry of default is granted.  CCP 473. 
 
Motion to strike set for hearing on February 9, 2023 at 9:00 a.m. 
 

 

  

    

7. 9:00 AM CASE NUMBER:  C22-01730 
CASE NAME:  FAYE MYRETTE-CROSLEY VS. ZBS LAW, LLP., A DEBY COLLECTION LAW FIRM 
 *HEARING ON MOTION IN RE:  CONSOLIDATE  
FILED BY: MYRETTE-CROSLEY, FAYE 
*TENTATIVE RULING:* 
 
Continued by the Court to March 16, 2023 at 9:00.  There is no valid proof of service of the motion 
filed in this matter.  Defendant is ordered to serve Plaintiff with the motion to consolidate and to file 
proof of service with the Court on or before March 2, 2023.   
 

 

  

    

8. 9:00 AM CASE NUMBER:  C22-01883 
CASE NAME:  FHB RETAIL PROPERTY, LLC, A DELAWARE LIMITED LIABILITY COMPANY VS. HARRIS 
AKBAR 
 HEARING IN RE:  APPLICATION FOR RIGHT TO ATTACH ORDER, TEMPORARY PROTECTIVE ORDER AS 
TO HARRIS M AKBAR FILED BY FHB RETAIL ON 10/11/22  
FILED BY:  
*TENTATIVE RULING:* 
 
The unopposed application for right to attach order ($20,248.87) and temporary protective order is 
granted for the reasons cited in the moving papers. A claim has probable validity where it is more 
likely than not that the plaintiff will obtain a judgment against the defendant on that claim. Code Civ. 
Proc., § 481.190. This definition requires the plaintiff to at least establish a prima facie case. If the 
defendant opposes the attachment application, the court must then consider the relative merits of 
the positions of the respective parties and make a determination of the probable outcome of the 
litigation.  Defendant has been defaulted.  The Court hereby finds that substantial evidence has been 
provided by the plaintiff and established a prima facie case. Plaintiff to post $10,000. bond prior to 
submitting the proposed order to the Court. 
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9. 9:00 AM CASE NUMBER:  C22-01883 
CASE NAME:  FHB RETAIL PROPERTY, LLC, A DELAWARE LIMITED LIABILITY COMPANY VS. HARRIS 
AKBAR 
 HEARING IN RE:  APPLICATION FOR RIGHT TO ATTACH ORDER, TEMPORARY PROTECTIVE ORDER AS 
TO WASSIMA AKBAR FILED BY FHB RETAIL ON 10/11/22  
FILED BY:  
*TENTATIVE RULING:* 
 
The unopposed application for right to attach order and temporary protective order is granted for the 
reasons cited in the moving papers. A claim has probable validity where it is more likely than not that 
the plaintiff will obtain a judgment against the defendant on that claim. Code Civ. Proc., § 481.190. 
This definition requires the plaintiff to at least establish a prima facie case. If the defendant opposes 
the attachment application, the court must then consider the relative merits of the positions of the 
respective parties and make a determination of the probable outcome of the litigation.  Defendant 
has been defaulted.  The Court hereby finds that substantial evidence has been provided to establish 
a prima facie case.  Plaintiff to post $10,000.00 bond prior to submitting the proposed order to the 
Court. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC17-01345 
CASE NAME:  OLSON VS SHANNON B JONES LAW 
 HEARING ON SUMMARY MOTION FILED BY X-DEFT PAYROLL MASTERS ON 9/27/22  
FILED BY:  
*TENTATIVE RULING:* 
 
 Payroll Masters’ Motion for Summary Judgment is granted.  There are no questions of 
material fact as to Cross-Complainants’ Seventh and Eighth Causes of Action and Cross-Defendant is 
entitled to judgment as a matter of law. 
 
Background 
 This action arises out of Plaintiff Christy Olson's wage and hour claims against Shannon B. 
Jones Law Group and Shannon B. Jones Law Group, Inc. (collectively “SBJLG”) In or about January 
2010, Cross-Defendant Christy Olson became employed with Shannon B. Jones Law Group, the 
predecessor to Shannon B. Jones Law Group, Inc.  as a legal assistant.  Ms. Olson was terminated on 
or about May 5, 2017.  On or about July 21, 2017, Christy Olson filed a wage and hour action against 
SBJLG.  Ms. Olson's Complaint asserts that she was not paid for overtime, was not given meal or lunch 
breaks, was not a timely paid her final wages, final paycheck, did not receive adequate information on 
her paystubs and was not timely provided with payroll records. 
 
 Around September 15, 2017, SBJLG and Shannon B. Jones filed a cross-complaint against 
Christy Olson, Payroll Masters, and Sandra Vella-Andrade. Cross-Complainants allege Olson 
misrepresented her time on her time sheets leading to payment for work that she was not entitled to 
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receive.  Cross-Defendant Payroll Masters is a payroll processing firm.  It established and set up the 
payroll system for SBJLG and served as the payroll company for SBJLG from 2003 until March 2021. 
 
 Cross-Complainants allege that they advised Payroll Masters, on or about May 5, 2017, that 
Olson would be terminated.  Payroll Masters  (“PM”) allegedly agreed to be on telephone standby 
while Olson was being terminated to provide the final calculations for Olson’s pay.  PM was not 
available. SBJLG could not prepare a final check for Ms. Olson without PM's input on tax and 
governmental withholdings. Olson refused to wait for her paycheck and left the office. Later that day, 
the check was delivered to Olson.   Cross-Complainants also allege that after Olson’s termination, it 
requested Olson’s payroll records.  Payroll Masters (PM) provided only incomplete records. Complete 
payroll records were not provided for several months.  
 
    In August 2016, Sandra Vella-Andrade, another former employee of SBJLG, 
filed a lawsuit against SBJLG.   In December 2016, Vella-Andrade produced documents during the 
litigation, which SBJLG  maintains were stolen from SBJLG and Ms. Jones. Within those records, were 
documents believed to have been stolen by Cross-Defendant Olson from SBJLG and given to Vella-
Andrade.    
 
   Cross-Complainant SBJLG alleges that Cross-Defendant Christy Olson was well aware of 
SBJLG’s policy that all documents generated while employed at SBJLG were the property of SBJLG.  
Cross-Defendant was further advised Olson not to reveal any information about Ms. Jones or SBJLG to 
Sandra Vella-Andrade. 
 
 In 2017, it was discovered that Payroll Masters provided Vella-Andrade with payroll 
information dated 2009, which preceded Vella-Andrade’s employment with SBJLG.  Cross-
Complainants allege that information was private and personal and provided to Vella-Andrade 
without the permission or approval of SBJLG. 
  
Motion 
 Pursuant to Code of Civil Procedure 437c, Cross-Defendant Payroll Masters’ moves for 
summary judgment in its favor with respect to Cross-Complainants Shannon B. Jones Law Group and 
Shannon B. Jones’ Third Amended Cross-Complaint. Cross-Defendant Payroll Masters argues it is 
entitled to summary judgment as to both (Seventh and Eighth) causes of action.  The motion is made 
on the basis the undisputed facts and evidence establish that Cross-Defendant Payroll Masters had no 
independent duty to maintain employment records of SBJLG, did not fail to timely provide SBJLG’s 
own employment records, and that there was no misappropriation of any of SBJLG’s trade secrets by 
Cross-Defendant. 
 
 Cross-Complainants oppose the motion arguing virtually all of Payroll Masters’ proposed 
undisputed facts are actually disputed.  PM maintains the evidence cited by Cross-Complainants failed 
to demonstrate a triable issue of fact exists. PM asserts Cross-Complainants failed to cite evidence 
that shows a genuine factual dispute. 
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Summary Adjudication Standard 
 “A party may move for summary adjudication as to any cause of action, affirmative defense, 
or claim for damages. (Code Civ. Proc., § 437c, subd. (f)(1).) A motion for summary adjudication “shall 
proceed in all procedural respects as a motion for summary judgment.” (§ 437c, subd. (f)(2).”(Davis v. 
Kiewit Pacific Co. (2013) 220 Cal.App.4th 358, 363.)  
 
 “[F[rom commencement to conclusion, the party moving for summary judgment bears the 
burden of persuasion that there is no triable issue of material fact and that he is entitled to judgment 
as a matter of law.”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   A moving 
defendant has two means by which to shift the burden of proof: “[1] The defendant may rely upon 
factually insufficient discovery responses by the plaintiff to show that the plaintiff cannot establish an 
essential element of the cause of action sued upon. [Citation.] [2] Alternatively, the defendant may 
utilize the tried and true technique of negating ('disproving') an essential element of the plaintiff's 
cause of action." (Brantley v. Pisaro (1996) 42 Cal.App.4th 1591, 1598.)    
 
 "Once the [movant] has met that burden, the burden shifts to the [other party] to show that a 
triable issue of one or more material facts exists as to that cause of action." (Code Civ. Proc., § 437c, 
subd. (p)(2); Aguilar, at p. 850.) The party opposing summary judgment "may not rely upon the mere 
allegations or denials of its pleadings," but rather "shall set forth the specific facts showing that a 
triable issue of material fact exists." (Code Civ. Proc., § 437c, subd. (p)(2).) 
 
Seventh Cause of Action (Whole or Partial Implied and Equitable Indemnity) 
 Cross-Complainants allege Payroll Masters (“PM”) set up and managed SBJLG’s payroll 
system, including how it was prepared, processed and the timing.  Payroll prepared all checks and 
other documentation related to SBJLG’s payroll.  Cross-Complainants allege that for any error in 
processing, including preparing checks, PM was liable.  Additionally, Cross-Complainants allege PM 
was not available to advise SBJLG of the final amounts owed to Olson upon her termination, despite 
its promise to remain available.  Cross-Complainants allege that any damages sustained as a result of 
Olson’s complaint will be due to PM’s affirmative misconduct or negligence. Cross-Complainants 
allege PM is obligated to fully indemnify SBJLG for any sums it may be compelled to pay Olson. 
 
 Cross-Defendant PM moves for summary judgment on the ground there are no triable issues 
of material facts related to the Seventh Cause of Action.  There are only two basic types of 
indemnity: express indemnity and equitable indemnity. (Prince v. Pacific Gas & Electric Co. (2009) 45 
Cal.4th 1151, 1157.) “Express indemnity refers to an obligation that arises ‘by virtue of express 
contractual language establishing a duty in one party to save another harmless upon the occurrence 
of specified circumstances.’ [Citation.]” (Prince v. Pacific Gas & Electric Co. (2009) 45 Cal.4th 1151, 
1158.)“Traditional equitable indemnity requires no contractual relationship between an indemnitor 
and an indemnitee. Such indemnity ‘is premised on a joint legal obligation to another for damages,’ 
but it ‘does not invariably follow fault.’ [Citation.]’  (Prince v. Pacific Gas & Electric Co. (2009) 45 
Cal.4th 1151, 1158.) The purpose of equitable indemnity is to accomplish substantial justice by 
equalizing the common burden shared by joint tortfeasors, and to prevent one from profiting at the 
expense of others.  (AmeriGas Propane, L.P. v. Landstar Ranger, Inc. (2010) 184 Cal.App.4th 981, 989.) 
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 Cross-Defendant PM argues there is no basis for equitable indemnity.  PM argues Cross-
Complainants must establish that PM was somehow negligent towards Cross-Complainants and said 
negligence was a substantial factor in causing the Cross-Complainants’ harm.  The claim against PM is 
based on two failures: (1) failure to timely provide SBJLG with copies of Ms. Olson’s payroll records 
and (2) failure to be available by telephone at Olson’s termination.   
 

a. Alleged Failure to Timely Provide Payroll Records 
 Olson alleges in her Second Cause of Action that SBJLG failed to maintain her employment 
records in violation of Labor Code § 1174(c) and (d). Olson alleges SBJLG failed to keep accurate and 
complete payroll records reflecting the number of hours worked daily by Olson and the wages paid to 
her.  Payroll Masters argues it had no independent duty to maintain employment records of SBJLG.   
PM maintains it was not a joint employer with SBJLG.  SBJLG has confirmed that Payroll Masters did 
not hire, fire, determine rates of pay of its employees. (UMF No. 6.) Payroll Masters did not track 
employee hours, determine employee wages, calculate employee’s work hours, determine or classify 
an employee’s hours as regular, or overtime pay, or exercise any authority or control over SBJLG 
employees. (UMF No. 8.) There is no evidence that Payroll Masters was in charge of maintaining any 
SBJLG employment records.     
 
 Payroll Masters argues it processed the payroll information provided by SBJLG; it did not 
gather, compile, confirm or interpret the payroll information provided by SBJLG. (UMF Nos. 5, 7, 16.)  
Any work generated by PM relied exclusively on the information provided to it from SBJLG.  (UMF No. 
17.) 
 To the extent SBJLG seeks indemnity for failure to timely provide Olson’s payroll records, PM 
argues the undisputed facts show that on July 5, 2017, Jones requested Olson’s payroll records from 
PM, which were promptly emailed within 10 minutes.  (UMF No, 26.)  One month later, SBJLG 
contacted PM again for more complete Olson records, which were provided in less than 10 minutes.  
(UMF No. 27.)   
 
 In the Opposition, Cross-Complainants argue that PM’s claim of no duty to maintain payroll 
records is directly contrary to the declaration of Mr. Wildhagen.  David Wildhagen was an owner of 
Payroll Masters from August 1, 1989 to March, 2021.  He admitted that it is common practice for 
PM’s employer clients to request records from PM for “audits or their own internal purposes.”  
(Wildhagen Decl., Para. 18.)  SBJLG understood that as part of PM’s handling of payroll for SBJLG, the 
duty included maintaining records of the payrolls it handled.   
 
 Moreover, Cross-Complainants argue that when Ms. Jones requested all of the payroll 
records for Olson, when PM agreed to provide them, it accepted the duty to provide complete 
records.  When it only provided a portion of the records, it did not fulfill the duty in competent 
manner.  SBJLG argues PM is liable for any damages SBJLG sustains as result of PM’s negligence.  
 
   In the Reply, PM argues that a close comparison of  Olson’s complaint with the Third 
Amended Cross-Complaint, shows that none of the indemnity claims in SBJLG’s cross-complaint arises 
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out of Olson’s claims.  PM argues there is only one allegation in Olson’s complaint for her 
employment records.  In  Paragraph 26 of Olson’s Complaint,  she states she requested to inspect or 
copy her employment records.  The complaint contains no claim or cause of action for delay in 
delivery of Plaintiff’s employment records.  
 
   PM argues Olson’s only causes of action related to timely providing payroll records is 
Plaintiff’s Second Cause of Action for Failure to Maintain Payroll Records and Plaintiff’s Sixth Cause of 
Action for Failure to Pay All Wages at Time of Discharge.  The Second Cause of Action focuses on 
records to be kept at the place of business by the employer as required by Labor Code § 1174.  PM 
contends the Sixth Cause of Action is not seeking any damages resulting from delay in receiving her 
final paycheck. Instead, the Sixth Cause of Action is for delays by Cross-Complainants in properly 
recording Plaintiff’s hours worked, including overtime, and paying her those wages on her final 
paycheck. (See Douglas Decl., ¶ 4.) Plaintiff alleges damages related to the loss of use and enjoyment 
of wages.  There is no threat of liability for delay in delivery of employment records, so there is no 
indemnity. 
 

b. Alleged Failure to Timely Pay Wages upon Termination 
 In Olson’s Sixth Cause of Action for violation of wage and hour labor laws, she alleges that 
upon termination, SBJLG refused to timely pay all wages earned, pursuant to Labor Code §§ 201 and 
202.  Labor Code § 202 provides that wages are due and payable immediately upon discharge.  Cross-
Complainants allege PM was not available when  Olson was terminated, so SBJLG could not issue a 
check to Olson.  PM maintains it never told SBJLG that it would be available by telephone and the 
person Ms. Jones claims to have spoken with was not in the office that day.  (UMF No. 24.)  Ms. 
Olson’s final paycheck was provided on the day she was terminated.  (UMF No. 25.)  PM maintains 
she has no claim for late payment of wages.  
 
 In the Opposition, SBJLG argues that Olson’s claim for untimely receipt of her final paycheck 
has not been adjudicated and it has not been determined whether she was damaged or not. 
Therefore, disposition of the indemnity claim is premature. 
 
 Cross-Complainants maintain there is a factual dispute as to whether a promise to standby 
was made by PM.  PM asserts that it could not have made a promise to be on standby for Olson’s 
termination because PM’s employee Alicia, whom Ms. Jones alleges made the promise, was on 
vacation during that time.  However, SBJLG maintains such a promise was made. (Jones’ Decl., ¶4.)  
SBJLG maintains there is a material factual dispute, and the motion should be denied. 
 
 In the Reply, Payroll Masters argues that Olson’s claim for Failure to Pay all Wages at the Time 
of Discharge is based on allegations that when Plaintiff was paid her final paycheck, it did not include 
all amounts owed to her for hours worked, including overtime.  The claim is for delays by SBJLG in 
timely accounting for the hours Plaintiffs worked, and paying her for those hours on her final 
paycheck. Olson is not seeking damages for delay in physically issuing the final paycheck. With no 
threat of liability for such claim, Cross-Complainants cannot seek indemnity against Payroll Masters 
related to Cross-Complainants’ claim that Payroll Masters was not available to calculate Plaintiff’s 
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final paycheck. 
 

c. No Fiduciary Duty 
 Finally, Cross-Defendant PM argues it did not owe a fiduciary duty to SBJLG.  PM argues SBJLG 
has not alleged nor presented any facts establishing the existence of a fiduciary relationship between 
Payroll Masters and SBJLG. There is no evidence to elevate PM’s role from payroll services to a 
fiduciary to SBJLG. There was no written contract or agreement between SBJLG and Payroll Masters 
which may have created a written fiduciary duty. (UMF No. 3.)  There is no fiduciary duty imposed by 
law. “Fiduciary duties are imposed by law in certain technical, legal relationships such as those 
between partners or joint venturers [citation], husbands and wives [citation], guardians and wards, 
trustees and beneficiaries, principals and agents, and attorneys and clients [citation.] (Gab Bus. Servs. 
v. Lindsey & Newsom Claim Servs. (2000) 83 Cal.App.4th 409, 416.)   
 
 The Opposition did not address this issue. 
 

d. SBJLG Asserts PM is Liable for Inadequate Information on Paychecks 
 Olson asserted a claim against SBJLG for failure to provide accurate payroll records.  Olson 
allege Defendant failed to properly itemize information such as gross wages earned; total hours 
worked by the employee; rates, deductions, etc. Cross-Complainants maintain that PM's principal, 
Mr. Wildhagen,  admitted that PM is responsible for creating this documentation. (See Wildhagen 
Decl., Para. 10.)   
 
 Cross-Complainants ague that PM’s motion for summary judgment does not address this 
issue, so the motion for summary judgment should be denied. 
 
 In the Reply, PM argues Olson’s claim in the Third Cause of Action is based on SBJLG’s failure 
to provide Plaintiff with proper and accurate itemized statements reflecting the number of hours 
worked by Plaintiff and the rate of pay.  Olson’s complaint alleges SBJLG routinely failed to properly 
record when Olson began and ended each work period.  Olson alleges in her complaint SBJLG paid her 
a wage without regards to the number of hours actually worked. (Olson Compl., ¶¶ 20, 21, and 23.) 
PM argues the cause of action is not based on any clerical error on the paystub information that 
accompanied Olson’s checks, but on SBJLG’s incorrectly reporting of all hours worked by Olson and its 
decision to pay a wage less than the hours she actually worked. 
 
    As to Cross-Complainants’ argument that the motion should be denied because PM failed to 
address the Third Cause of Action in its moving papers, PM argues the Third Amended Cross-
Complaint does not seek indemnity from PM for liability specifically associated with the Third Cause 
of Action and Plaintiff is not seeking damages associated with clerical errors on the pay stubs. 
 
Court’s Ruling on the Seventh Cause of Action 
 “The right to indemnity flows from payment of a joint legal obligation on another's behalf.” 
(Bailey v. Safeway, Inc. (2011) 199 Cal.App.4th 206, 212.) “[T[here must be some basis for tort liability 
against the proposed indemnitor.”  “In California that equitable indemnity is only available 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
JUDICIAL OFFICER: CLARE MAIER 

HEARING DATE:  01/12/2023 
 

 

 

 

among tortfeasors who are jointly and severally liable for the plaintiff's injury.” (Ibid.)  “The purpose 
of equitable indemnification is to avoid the unfairness, under joint and several liability theory, of 
holding one defendant liable for the plaintiff's entire loss while allowing another responsible 
defendant to escape 'scot free.'” (GEM Developers v. Hallcraft Homes of San Diego, Inc. (1989) 213 
Cal.App.3d 419, 426.) 
 
 “‘The elements of a cause of action for [equitable] indemnity are (1) a showing of fault on the 
part of the indemnitor and (2) resulting damages to the indemnitee for which the indemnitor is … 
equitably responsible.’’ [Citation.]”  (C.W. Howe Partners Inc. v. Mooradian (2019) 43 Cal.App.5th 688, 
700.) 
 
  Here, Payroll Masters  has argued it has no liability to the underlying plaintiff as the payroll 
processing company. (UMF No.1. ) PM argues the scope of its relationship to SBJLG  was SBJLG would 
submit time summaries, and PM would process payroll, and submit quarterly reports and W-2s. (UMF 
No.2)  While Cross-Complainants purports to dispute this cause of action, they do not.  The additional 
functions listed by Cross-Complainants in dispute of UMF No. 2 all fall within “payroll processing.”   
 
 Cross-Complainants do not dispute PM’s factual assertion that it did not track employee 
hours, determine employee wages, calculate employee's work hours. determine or classify an 
employee 's hours as regular or overtime. UMF No. 8.) They also do not dispute the fact that PM 
processed the payroll from information provided.  It did not gather, compile, confirm or interpret the 
payroll information and relied exclusively on the data supplied by SBJLG.  (UMF Nos. 16 and 17.)  
 
 PM has demonstrated the Ms. Olson’s claims for damages do not stem from PM’s alleged 
failures:  (1) failure to timely provide SBJLG with copies of Ms. Olson’s payroll records, (2) failure to be 
available by telephone at Olson’s termination, and (3) failure to provide adequate information on 
paystub.   
 
   The Olson complaint and the Declaration of Plaintiff’s Counsel, Gregory Douglas, provides 
evidence that there is no basis for indemnity as Olson’s claims for damages do not arise from PM’s 
alleged failures.  (Douglas Decl. was submitted with the Reply. A trial court may properly 
consider new evidence submitted with a reply brief “so long as the party opposing the motion 
for summary judgment has notice and an opportunity to respond to the new material.”  (Wall Street 
Network, Ltd. v. New York Times Co. (2008) 164 Cal.App.4th 1171, 1183.).) 
 
  In Olson’s Second Cause of Action, she seeks damages under Labor Code §1174 for the 
employer’s failure to keep and maintain employees at the establishment or place of employment.  
Olson does not seek damages for failure to timely provide the records. 
 
 As to failure to be available by phone, Olson alleged in Sixth Cause of Action that SBJLG failed 
to pay the wages earned in a timely manner.  Her complaint regards the fact the final paycheck did 
not include all of the amounts owed.  She does not complain that she was damaged by the check 
being physically delayed. 
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 Finally, as to failing to provide adequate information on the paystub, Olson’s complaint in the 
Third Cause of Action is based on SBJLG’s failure to provide accurate information reflecting hours 
work actually work and rate of pay and wages reflecting those amounts.  It is undisputed the PM 
relied on the data submitted SBJLG and did not compile the information.   
 
 PM met its initial burden of demonstrating there are no triable issue of material fact as to 
Cross-Complainants’ claim for indemnity.   There is no triable issue of fact as to PM’s liability to Olson. 
Generally, equitable indemnity is based on a duty owed to the underlying plaintiff.   (Stop Loss Ins. 
Brokers, Inc. v. Brown & Toland Medical Group (2006) 143 Cal.App.4th 1036, 1040.)   
 
 As the burden shifted to Cross-Complainants, they failed to submit evidence to raise as triable 
issues of material fact. 
 
Eighth Cause of Action (Misappropriation of Confidential Information) 
 Cross-Complainants allege it was discovered within the last year, that Cross-Defendant PM 
misappropriated confidential information and provided the information to Vella-Andrade.  Cross-
Complainants maintain such actions were fraudulent wrongful, improper, and caused damage to 
SBJLG.  PM disclosed financial information about Ms. Jones’ minor son.   
 
 Cross-Defendant PM argues it is entitled to judgment on the Eighth Cause of Action because 
there are no triable issues of material fact.  There are no undisputed facts or testimony that PM knew 
that it was obligated under the contract with SBJLG to maintain the secrecy of the 2009 employee list.  
There is no evidence PM knew that the employee information disclosed contained any trade secrets.  
 
 First, PM maintains there is no cause of action for “misappropriation of confidential 
information.”  The closest recognized cause of action is “misappropriation of a trade secret.”  The 
allegations in the Third Amended Cross-Complaint failed support misappropriation of a trade secret.  
(Civil Code § 3426.1) The information disclosed does not qualify as a trade secret. PM maintains there 
was no improper disclosure of information by PM because the information had no “street value.”
   
 Here, Ms. Vella-Andrade was controller for SBJLG.  Ms. Vella-Andrade represented she was 
conducting a Workers’ Compensation audit.  One of Ms. Villa-Andrade’s responsibilities was to obtain 
records needed for worker’s compensation audits and other audits or reports. (UMF 30.)  Ms. Vella-
Andrade declares that she discussed with Ms. Jones the worker’s compensation audit requiring 2009 
and 2010 information before requesting it from PM.  (UMF No. 34.)  PM did not analyze any the 
payroll summaries or tax records provided to Vella-Andrade.  (UMF No. 36.)  PM did not know that 
the payroll summaries and/or payroll tax records for the year 2009 contained information related to 
the minor son of Ms. Jones. (UMF No. 37.)  Cross-Defendant maintains it merely responded to a 
request for data by SBJLG’s controller. 
 
 In the Opposition, Cross-Complainants argue the claim is for improperly revealing or providing 
confidential or financial information to Sandra Vella-Andrade (“SVA”).  Nothing is alleged regarding 
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trade secrets.  “Misappropriation” can be used in situations other than those involving trade secrets.   
 
 PM has argued the information was requested as part of a workers’ compensation audit.  
Cross-Complainants dispute this fact.  Cross-Complainants argue that nowhere has PM established 
that SVA had the authority to request the information or that it had the authority to provide the 
information to SVA.   Cross-Complainants argue that PM is liable for improperly providing SVA with 
confidential information regarding Jones’ son.   
 
 In response to the Opposition, PM argues the analysis comes down to whether Payroll 
Masters’ retrieval of SBJ 2009 payroll information and delivery of the same to the SBJ Controller 
(Vella-Andrade) pursuant to her ostensible authority to seek the same, can constitute a 
misappropriation of information.  PM points out that the record is devoid of any misuse of the 
confidential information.    
 
 Furthermore, there is no evidence that PM knew SVA’s claim that the information was for a 
worker’s compensation audit was false.  As to SVA’s authority to request the information, PM has 
submitted SVA’s declaration.  In Paragraph 11, she states that one of her responsibilities was to 
obtain records needed for worker’s compensations audits. 
 
Court’s Ruling on Eighth Cause of Action 
  It is Cross-Complainants’ position that Payroll Masters had a duty to inquire of SBJ as to why 
Vella-Andrade was requesting the payroll records back to 2009 and that PM had no authority to 
provide a confidential financial record relating to her son. 
 
 In support of the motion, PM submits the declaration of David Wildhagen, the owner of 
Payroll Masters from 1989 to March 2021.  He declares that on August 9, Shannon B. Jones notified 
PM that Sandra Vella-Andrade was the authorized payroll person.  (Wildhagen Decl., ¶11.)   According 
to Wildhagen, Jones never informed PM of any limitations on the authority of her controller.  As to 
releasing confidential records of her minor son, Wildhagen declares he did not analyze the payroll 
summaries and did not know the contents thereof.  (Wildhagen Decl., ¶19.) 
 
  As to Ms. Jones’ claim that PM should have checked with her before releasing the 
information, it is undisputed that Vella-Andrade was the controller for SBJLG when she requested the 
payroll information from PM. (Jones Decl., ¶6 .) Cross-Complainants do not dispute that conducting 
such audits was part of SVA’s responsibilities.  Cross-Complainants only dispute is that no such audit 
was authorized, but provides no evidence that PM was aware of that fact. 
  
 Ms. Jones maintains that the request by Vella Andrade should have raised a red flag.  Mr. 
Wildhagen declared that in his experience such request for multiple years of payroll information was 
not unusual.  (Wildhagen Decl., ¶ 18.) 
 
 Cross-Defendant met its initial burden of production establishing there are no triable issues of 
material fact on Cross-Complainants’ claim for misappropriation of confidential information.  Cross-
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Complainants’ evidence fails to raise a triable issue of material dispute.   
 
Cross-Defendant Payroll Masters’ Request for Judicial Notice 
 Pursuant to Evidence Code §§ 451 and 452, Cross-Defendant requests the Court to take 
judicial notice of the pleadings on file this case, Olson v. Jones, Case No. C17-01345, including Olson’s 
Complaint for Damages filed July 21, 2017 and the Third Amended Cross Complaint filed on 
November 26, 2018. 
 
 Cross-Defendant also requests the Court to take judicial notice of the Complaint and the 
Amended Complaint filed by Sandra Villa-Andrade against SBJLG, filed in Contra Costa County 
Superior Court, Case No. MSC16-01673.   
 
 The Court takes judicial notice of the existence of these pleadings. A court may properly 
take judicial notice of its own records. ( Evid. Code, § 452 , subd. (e).) However, it may not take 
judicial notice of the truth of matters asserted therein.  “‘A court may take judicial notice of 
the existence of each document in a court file, but can only take judicial notice of the truth of facts 
asserted in documents such as orders, findings of fact and conclusions of law, and judgments.’ 
[Citation.” (Garcia v. Sterling (1985) 176 Cal.App.3d 17, 22.) 
 
Cross-Complainants’ Objection to Evidence 

I.   PM’s Request for judicial—Overruled. 
II. Declaration of Sandra Vella-Andrade 

A. Objection to Paragraph 8 and Exhibit 1—Overruled as to ¶ 8 and  
B. Objection to ¶ 10 and Exhibit 2—Overruled. Sustained as to Ex. 2. 
C. Objection to ¶ 11—Overruled. 
D. Objection to ¶ 12—Overruled. 
E. Objection to ¶ 13—Overruled. 
F. Objection to ¶ 14 and Ex. 5—Sustained. Irrelevant. 

 
III. Declaration of David Wildhagen and Exhibits 

A. Objection to ¶ 1—Sustained as to misstatement that he is a Cross-Defendant. 
B. Objection to ¶ 7—Sustained. 
C. Objection to ¶ 8—Overruled. 
D. Objection to ¶ 9—Overruled. 
E. Objection to Ex. 6—Overruled. 
F. Objection to ¶12—Overruled. 
G. Objection to Ex. 7—Overruled. 
H. Objection to ¶ 17—Overruled. 
I. Objection to ¶18---Overruled. 
J. Objection to ¶19—Overruled. 
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Cross-Defendant Payroll Masters’ Objection to Evidence 
 
Declaration of Shannon B. Jones 

1. Objection 1: (Jones Decl., page 2, lines 15-17)—Sustained.  Lack of personal 
knowledge/foundation. 

2. Objection 2: (Jones Decl. @ 2:19-20)—Sustained. Lack of foundation/personal knowledge. 
3. Objection 3: (Jones Decl. @ 2:20-23.) —Sustained. Lack of foundation/ personal knowledge. 
4. Objection 4:  (Jones Decl. @ 2:28.)—Overruled. 
5. Objection 5: (Jones Decl. @ 2:28-3:1.)—Overruled. 
6. Objection 6: (Jones Decl. @ 3:8-9.)—Overruled. 
7. Objection 7: (Jones Decl. @ 3:12-13.)—Overruled. 
8. Objection 8:  (Jones Decl. | @ 4:4-7.)—Overruled. 
9. Objection 9:  (Jones Decl. @ 4:8-9.)—Sustained.  Improper legal conclusion. 
10. Objection 10: (Jones Decl. @ 4:11-12.)—Sustained.  Improper conclusion. 
11. Objection 11: (Jones Decl. @ 4:14-17.)—Sustained.  Opinion testimony. 
12. Objection 12: (Jones Decl. @ 5:3.)—Sustained. Opinion testimony. Prejudicial. 
13. Objection 13: (Jones Decl. @ 5:4-7.)—Overruled. 

 
 

  

    

11. 9:00 AM CASE NUMBER:  MSC18-01894 
CASE NAME:  FRESH SOURCE VS DAGEN, ET AL. 
 *HEARING ON MOTION IN RE:  MOTION FOR RECONSIDERATION OF RULING ON MSJ FILED BY 
PLAINTIFF ON 10/6/22  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Plaintiff Fresh Source Produce, LLC’s Motion for Reconsideration of Order After 

Hearing on Motion for Summary Judgment Filed by Defendants Shawn Dagen, HS&R Sales and 

Marketing Solutions, LLC (“Motion”).  

For the reasons set forth below, the Motion is denied.  

Procedural Background  

Plaintiff filed the initial the Complaint in this matter on September 18, 2018. The operative Second 

Amended Complaint was filed on June 13, 2019.  

Defendants filed their motion for summary judgment or, in the alternative, summary adjudication 

(“MSJ”) on June 10, 2022. Plaintiff filed its initial opposition to the MSJ on August 11, 2022. 

Thereafter, on August 24, 2022, the Court issued a tentative ruling continuing the hearing on the MSJ 

and ordering Defendant to re-file its opposition so as to comport with the applicable California Rules 

of Court and Code of Civil Procedure. No party contested this tentative ruling, so it became the order 

of the Court. Plaintiff filed its amended opposition on September 1, 2022. Defendants’ reply was filed 
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on September 8, 2022.  

The Court heard argument on the MSJ on September 15, 2022. After hearing argument, the Court 

adopted its tentative ruling (with certain amendments) granting the MSJ as to Defendants HS&R Sales 

and HS&R Fresh. The order also denied summary judgment as to Defendant Dagen, but granted 

summary adjudication as to the first, second, third, fourth, seventh, and eighth causes of action.  

Plaintiff filed the instant motion for reconsideration on October 6, 2022.  

Standard of Review  

Code of Civil Procedure section 1008(a) provides that a party affected by a prior court order may, 

“based upon new or different facts, circumstances, or law, make application to the same judge or 

court that made the order, to reconsider the matter and modify, amend, or revoke the prior order.” 

(Cal. Code Civ. Proc. § 1008(a).) Such an application must be accompanied by an affidavit the states 

“what application was made before, when and to what judge, what order or decisions were made, 

and what new or different facts, circumstances, or law are claimed to be shown.” (Ibid.)  

Not only must the party seeking reconsideration provide “new evidence but also a satisfactory 

explanation for the failure to produce that evidence at an earlier time. In short, the moving party’s 

burden is the same as that of a party seeking new trial on the ground of ‘newly discovered evidence, 

material for the party making the application, which he could not, with reasonable diligence, have 

discovered and produced at trial.’” (Baldwin v. Home Savings of America (1997) 59 Cal.App.4th 1192, 

1198 quoting Blue Mountain Development Co. v. Carville (1982) 132 Cal.App.3d 1005, 1013.)(Italics in 

original.)  

The Court may not entertain a motion for reconsideration absent a showing of new or different facts, 

law, or circumstances. (Code of Civil Procedure (“CCP”) § 1008(a)-(b); Le Francois v. Goel (2005) 35 

Cal.4th 1094, 1098.) 

Analysis 

Plaintiff contends there were depositions and/or declarations from five separate people (Paul Roper, 

Dan Hoskins, William Riley, Leith Anderson, and Plaintiff’s expert Neil Broom) that constitute ‘new 

evidence’ that could not have been presented earlier. In addition, Plaintiff claims that testimony of 

defense expert Bruce Gilkerson – whose deposition was scheduled to take place after the hearing on 

the MSJ and was cancelled after the hearing – “would confirm the confidential nature of the 

information purloined by the defendants….” There is no explanation as to how Plaintiff knows this 

since the deposition never took place. 

To begin with, it appears that Plaintiff did not notice its first party deposition until May 2022 – almost 

four-years after filing its Complaint and one month before Defendants filed their MSJ. (Declaration of 

Tonya D. Hubinger (“Hubinger Decl.”) ¶4.) Plaintiff also did not notice any third-party depositions 

until late July 2022 – over a month after the MSJ was filed. (Ibid.) There is no explanation as to why it 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
JUDICIAL OFFICER: CLARE MAIER 

HEARING DATE:  01/12/2023 
 

 

 

 

took so long for Plaintiff to begin doing discovery to prove its case.  

Even with this delay in starting to take depositions, the deposition of Dan Hoskins took place on 

August 5, 2022 – six days before Plaintiff filed its opposition to the MSJ. In addition, the deposition of 

Neil Broom took place even earlier, on June 13, 2022. Thus, any testimony and information provided 

by Mr. Hoskins or Mr. Broom cannot be considered “new.”  

Plaintiff filed its Opposition to the MSJ on August 11, 2022. On August 24, 2022, the Court issued a 

tentative ruling ordering Plaintiff to re-file new opposition papers as its original filing did not comport 

with the California Rules of Court nor the Code of Civil Procedure. Plaintiff was ordered to file its new 

opposition papers on or before September 1, 2022.  

Thereafter, on August 22, 2022, the depositions of William Riley and Leith Anderson took place. Thus, 

Plaintiff had the deposition testimony of these two additional witnesses a full ten-days before they 

were required to file their updated Opposition to the MSJ. There is no explanation as to why their 

deposition testimony – if material to Plaintiff’s case – was not included in the Opposition filed on 

September 1, 2022. In addition, to the extent that Mr. Broom was to express new and additional 

opinions based on evidence obtained during discovery, it appears the catalyst for these new opinions 

was the deposition testimony of Robert Thompson on August 26, 2022 – six days before Plaintiff’s 

updated Opposition was due.  

As outlined above, Plaintiff had the deposition testimony of Dan Hoskins before it filed its original 

Opposition. In addition, Plaintiff had the deposition testimony of Mr. Riley and Mr. Anderson before it 

filed its updated Opposition. Mr. Broom was Plaintiff’s expert and could have provided a declaration 

or deposition testimony to support Plaintiff’s papers at any time. “[A] motion for reconsideration 

based on evidence that should have been included in the initial opposition to the motion but was not, 

[is] not a proper basis for reconsideration.” (Morris v. AGFA Corp. (2006) 144 Cal.App.4th 1452, 1460 

citing New York Times Co. v. Superior Court (2005) 135 Cal.App.4th 206, 212.)  

As for the testimony of Mr. Roper, his deposition did not take place until September 8, 2022 – after 

Plaintiff’s updated Opposition was filed. Plaintiff claims that he “had not been available to interview 

in preparation for the filing of the Opposition because of his fragile health and remote location near 

the Canadian border.” (Declaration of Don C. Burns (“Burns Decl.”) ¶ 21.) Mr. Roper’s declaration, 

however, indicates that he was involved with Fresh Source since 2014, and continued to advise Fresh 

Source through at least 2021 when Mr. Thompson acquired the company. (Declaration of Paul Roper 

(“Roper Decl.”) ¶ 5.) It was only at some point in 2021 that his involvement with Fresh Source 

declined. (Ibid.) It also appears that Mr. Roper did not relocate to Montana until sometime in 2022, 

and his failing health became a problem “in recent months” meaning the months just before October 

2022, when the declaration was signed. (Id. at ¶ 1.)  

There is no explanation as to why the deposition of Mr. Roper was not taken sometime between 

September 2018 when the Complaint was filed and early 2022 when Mr. Roper appears to have 

moved. Plaintiff claims that “it was not known” what information Mr. Roper had, or that it would be 
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beneficial to their case. That, however, is the point of taking a deposition. To obtain the information a 

witness has about the issues concerned in one’s case. As Mr. Roper indicates, he advised Plaintiff on 

“all facets of its brokerage business” from 2014 until at least early 2022. He was clearly involved with 

Plaintiff’s business for a long time. Plaintiff knew of his involvement and could have deposed him or 

obtained a declaration at any time during the pendency of the litigation. The burden on a party 

seeking reconsideration is to show that the information was “such that the moving party could not, 

with reasonable diligence, have discovered or produced it at the trial.” (New York Times Co., supra, 

135 Cal.App.4th at 213.) Here, there is no showing that Plaintiff was reasonably diligent in seeking to 

obtain Mr. Roper’s testimony prior to the filing of its Opposition. 

Request Additional Time 

Plaintiff claims that although “extensive written discovery had been conducted before the Opposition 

was filed on August 11, 2022, the pace of the litigation required a significant number of depositions, 

including all of the expert depositions, to be conducted after that filing.” (Burns Decl. ¶ 9.) Plaintiff 

does not, however, explain why this was the case. As noted above, Plaintiff filed the Complaint in 

September 2018 and did not notice its first deposition until over three and a half years later – in May 

2022. (Hubinger Decl. ¶4.) It also appears that, except for some preliminary written discovery (form 

interrogatories and a request for production of documents served on Mr. Dagen) “Plaintiff did not 

conduct any written discovery until six (6) months before trial, i.e. March 22, 2022,” which is also less 

than three months before the MSJ was filed. (Ibid.)  

Even if it were the case that there were a few depositions that needed to be taken, but could not be 

scheduled before Plaintiff’s Opposition was due, Code of Civil Procedure 437c provides a mechanism 

for obtaining more time to obtain this information. Subsection h provides:  

If it appears from the affidavits submitted in opposition to a motion for summary 

judgment or summary adjudication, or both, that facts essential to justify opposition 

may exist but cannot, for reasons stated, be presented, the court shall deny the 

motion, order a continuance to permit affidavits to be obtained or discovery to be 

had, or make any other order as may be just. The application to continue the motion 

to obtain necessary discovery may also be made by ex parte motion at any time on or 

before the date the opposition response to the motion is due. (CCP § 437c(h).)  

At no point did Plaintiff seek relief from the Court to obtain additional time to complete discovery or 

obtain information it needed to include in its Opposition. As the Code makes clear, if Plaintiff properly 

sought additional time the court “shall” deny the motion or order a continuance to permit additional 

discovery. (Ibid.) A proper request for additional time would have required the Court to allow Plaintiff 

to conduct the depositions it believed it needed to oppose Defendant’s MSJ. Plaintiff never sought 

such additional time. 

In Reply, Plaintiff does not address any of the above issues. It does not attempt to explain why it 

waited so long to conduct discovery and notice depositions. It also fails to explain why it did not 
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include information from the depositions that had already taken place in its original and updates 

Opposition. Nor does Plaintiff address why it didn’t seek additional time to conduct additional 

discovery in support of its Opposition. Instead, Plaintiff argues that the ‘new’ information responds to 

issues raised by the Court’s Order After Hearing. Plaintiff, however, cannot wait to see how the Court 

rules, then submit additional evidence – which it had at the time it filed its Opposition – and claim 

that this information is ‘new’ and directly addresses the Court’s concerns. Plaintiff had an obligation 

to produce all the evidence it had supporting its case in its Opposition.  

Given the above, Plaintiff has failed to show that there are any “new or different facts, circumstances, 

or law” to support its motion for reconsideration, nor that it “could not, with reasonable diligence, 

have discovered and produced” the evidence in time to include in its Opposition. (New York Times 

Co., supra, 135 Cal.App.4th at 213.) Based on the foregoing, Plaintiff’s motion for reconsideration is 

denied. 

Evidentiary Issues 

As none of the evidentiary objections directly impact the above determination, the Court does not 
rule on them. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC19-02076 
CASE NAME:  MAUREEN MBADIKE-OBIORA, MD VS. CENTRAL EAST BAY IPA, MEDICAL GROUP INC 
 HEARING ON DEMURRER TO:  DEMURRER TO THIRD AMENDED COMPLAINT FILED BY ALICE 
KUGLER ON 10/13/22  
FILED BY:  
*TENTATIVE RULING:* 
 Defendant Alice Kugler’s Demurrer to the Third, Fourth, and Fifth Causes of Action in the 
Third Amended Complaint is sustained with leave to amend.  Plaintiff shall file and serve the 
amended complaint on or before February 2, 2023. 
 
Background Facts 
 Plaintiff Maureen Mbadike-Obiora, MD is a family practice physician with a clinic in Concord. 
Plaintiff was shareholder of Defendant Central East Bay IPA Medical Group, dba Muir Medical Group 
IPA (Muir IPA). Defendant Kenneth Bowers is a member of the Board of Directors of Muir IPA and 
Defendant Ute Burness is the Chief Executive Officer of Muir IPA.   
 
 On or about October 9, 2008, Plaintiff purchased a clinic in Contra Costa County from Dr. 
Bernard Wolf, a shareholder of Muir IPA. Along with the purchase, Plaintiff executed a Primary Care 
Provider Agreement, Common Stock Shareholder Agreement, Common Stock Subscription 
Agreement, and a Participating Care Physician Exclusivity Agreement with Muir IPA.  Plaintiff also 
purchased a share of Muir IPA. 
 
 On or about May 9, 2014, Muir IPA chose Plaintiff for a pilot billing services program.  On or 
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about March 15, 2015, Plaintiff signed a written contract for the pilot billing program and Muir IPA 
assumed her billing services, effective March 15, 2015.  Under the pilot program, Plaintiff was unable 
to generate sufficient revenue to operate her office and pay herself a salary. Plaintiff complained 
about the low revenue and requested monthly accounting statements. Muir IPA refused and have 
continued to refuse to date. On or about October 15, 2015, Plaintiff discovered she was not being 
reimbursed for procedures performed on capitation patients over the past year. Plaintiff 
communicated these issues, but there has been no resolution. 
 
 Plaintiff filed the Third Amended Complaint on August 24, 2020.  On May 11, 2022, Plaintiff 
filed a one-paragraph Amendment to Complaint to substitute Alice Kugler as Doe 2. 
 
Motion 
  Defendant Alice Kugler demurs to the Third (Declaratory Relief), Fourth (Breach of Implied 
Covenant of Good Faith and Fair Dealing, and Fifth (Breach of Fiduciary Duty) on the ground these 
causes of action fail to state facts sufficient to constitute a cause of action against Defendant Kugler.  
(Code of Civil Procedure § 430.10(e).  Defendant Kugler argues these causes of action are brought 
against “all Defendants” so they appear to be against Ms. Kugler.    
 
 Kugler maintains the sole allegation regarding Ms. Kugler are that she was the IPA’s Director 
of Practice Management (TAC, ¶19) and that Ms. Kugler obtained Plaintiff’s signature on an alleged 
written agreement with the IPA for billing services in the pilot program (TAC, ¶¶ 19-22).  Plaintiff also 
alleges she contacted Kugler on two occasions to express concerns with the billing program.  (TAC, 
¶¶32, 37, and Exs. 6 and 9.)  Plaintiff also contacted Kugler on two occasions to request copies of her 
billing records.  (TAC, ¶¶ 43, 45, and Exs. 10, 11.)  
 
Opposition 
 First, Plaintiff argues that the Court has already found all causes of action in the Third 
Amended Complaint state sufficient facts.  Plaintiff argues that Kugler was substituted in as Doe 2.  
Plaintiff argues the language in the complaint establishes that DOE defendants are equally 
responsible for those causes of action.  Here, Plaintiff argues that all that remains to make these 
sufficiently pled cause action apply against Kugler is an allegation that the claims equally apply to her. 
Plaintiff argues the allegation stated in Paragraph 6 of the Third Amended Complaint accomplishes 
that.  Plaintiff alleges in Paragraph 6 that DOES 2-30 “are in some way legally responsible for the acts, 
omissions and damages alleged” therein.  
 
 Secondly, Plaintiff argues that Defendant admits the allegations are against “all Defendants.”  
Plaintiff argues she has alleged sufficient facts to state a cause of action against Kugler and the 
demurer should be overruled. 
 
Reply 
 Defendant notes that Plaintiff’s Opposition was due on December 29, 2022, but served on 
December 30, 2022, at 7:33 p.m.  It was also electronically filed on December 30, 2022.  Defendant 
argues the demurrer should be struck.   
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 The Court will consider the late-filed Opposition, as Defendant has not demonstrated any 
prejudice resulting from the late-filed document. 
 
 As to Plaintiff’s claim that the Court has already found the causes of action in the Third 
Amended Complaint to be sufficiently pleaded, Defendant argues that Plaintiff misstates the record.  
The Court did not adjudicate the sufficiency of the allegations against Kugler, as she was not yet a 
party to the action.  Additionally, this is the first demurrer to the TAC.   
  
Demurrer Standard 
 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises issues of 
law, not fact, regarding the form or content of the opposing party's pleading.  (Donabedian v. Mercury 
Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a demurrer, all properly pleaded facts are 
admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  On demurrer the 
complaint must be liberally construed with a view to substantial justice between the parties.  (Code of 
Civil Procedure § 452.)  A demurrer lies only for defects appearing on the face of the complaint or 
from matters of which the court must or may take judicial notice. 
 
Third Cause of Action (Declaratory Relief) 
 Plaintiff alleges that a controversy now exists between Plaintiff and Defendant IPA in that 
Plaintiff contends that certain provisions in her Common Stock Subscription Agreement and her PCP 
Exclusivity Agreement barred IPA from unilaterally terminating her relationship with John Muir, while 
she was still subject to the PCP Exclusivity Agreement that required exclusivity with John Muir. The 
remaining cause of action asserts a controversy between Plaintiff and Dr. Bowers. 
 
 Defendant Kugler asserts she is not a party to either of the agreements.  Plaintiff failed to 
allege any facts that appears to seek a declaratory relief regarding anything involving Kugler, 
individually.   
 
 Defendant argues that Paragraph 6 does not salvage the claims against Kugler. Defendant 
argues the assertion in Paragraph six is nothing more than an allegation of belief that Defendant is 
culpable in some way.  It not an allegation of fact as to any elements of a specific claim.  Defendant 
argues that assertion that Kugler is in some way culpable is a legal conclusion.  Moreover, Defendant 
argues that Plaintiff does not cite any authorities to support her argument that Paragraph 6 salvages 
the complaint. 
 
 Defendant notes that Plaintiff does not offer a specific argument as Third Cause of Action for 
Declaratory Relief. Plaintiff does not dispute that Ms. Kugler is not a party to any of the many 
contracts alleged.  
 
 “To qualify for declaratory relief, [a party] would have to demonstrate its action presented 
two essential elements: ‘(1) a proper subject of declaratory relief, and (2) an actual controversy 
involving justiciable questions relating to [the party's] rights or obligations … .’ [Citation.]”  (Jolley v. 
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Chase Home Finance, LLC (2013) 213 Cal.App.4th 872, 909.) 
 
 The Court finds that Plaintiff has not alleged specific factual allegations against Defendant 
Kugler that demonstrate an actual controversy between Plaintiff and Kugler. The demurrer is 
sustained with leave to amend. 
  
Fourth Cause of Action (Breach of Implied Covenant of Good Faith and Fair Dealing) 
 Plaintiff alleges that Plaintiff and Defendants entered into a written agreement for a pilot 
program under which Defendants would manage and operate Plaintiff’s medical billing services. 
Plaintiff maintains Defendants’ actions and omissions frustrated the ability of Plaintiff to receive the 
benefits of the agreement and pilot program. 
 
 Defendant demurs on the ground that Plaintiff has not alleged the existence of any contract 
between herself and Ms. Kugler. The only contracts alleged was between Plaintiff and IPA.  The only 
other contract alleged was between Plaintiff, the IPA, and M. Burness.  Plaintiff does not dispute the 
Fourth Cause of Action Breach of the Implied Covenant of Good Faith and Fair Dealing requires the 
existence of a contract. 
 
 “The covenant of good faith and fair dealing, implied by law in every contract, exists merely to 
prevent one contracting party from unfairly frustrating the other party's right to receive the benefits 
of the agreement actually made. [Citation.]  The covenant thus cannot “ ‘be endowed with an 
existence independent of its contractual underpinnings.’” (Guz v. Bechtel National, Inc. (2000) 24 
Cal.4th 317, 349.)  Plaintiff has not alleged the existence of a contract between Plaintiff and Kugler or 
any contract that Kugler is a party to.  The demurrer is sustained with leave to amend. 
 
Fifth Cause of Action (Breach of Fiduciary Duties) 
 Plaintiff alleges the cause of action against all defendants; however, the specific allegation is 
there existed a fiduciary relationship between Plaintiff and Defendants Ute Burness and Kenneth 
Bowers.   
 
 Defendant demurs on the ground Plaintiff has not pled any facts showing the existence of a 
fiduciary duty owed to her by Kugler.  Plaintiff does not allege any contract between herself and 
Kugler. Defendant argues the Agreement for billing services with IPA and Ms. Burness do not impose 
fiduciary duties upon Defendant. 
 
 In the Opposition, Plaintiff maintains she has alleged Kugler is an officer of the IPA.  In 
Paragraph 19, she alleges, “On or about January 15, 2015, at 9:00 PM, Alice Kugler, MMGIPA’s 
Director of Physicians Relations and Practice Management, sent the following email to Plaintiff 
regarding the proposed pilot program.” Plaintiff argues that this language shows that she alleged 
Kugler was a director.   
 
 However, in the context of fiduciary duty, a “director” who owes fiduciary duties is a member 
of the board of directors of a corporation.  (Cal. Corp. Code § 155.)    
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 “‘The elements of a cause of action for breach of fiduciary duty are: (1) existence of a 
fiduciary duty; (2) breach of the fiduciary duty; and (3) damage proximately caused by the breach.’ 
[Citation.]” (Gutierrez v. Girardi (2011) 194 Cal.App.4th 925, 932.) Fiduciary duties are either imposed 
by law or are undertaken by agreement. (Maglica v. Maglica (1998) 66 Cal.App.4th 442, 447.) Plaintiff 
has not alleged facts showing either.  Plaintiff has not alleged facts against Kugler to state any these 
elements.  The demurrer is sustained with leave to amend. 
 
Defendant’s Request for Judicial Notice 
 Pursuant to Evidence Code 452, Defendant requests the Court to take judicial notice of the 
following: 

1. Exhibit A--Court’s ruling sustaining in part and overruling in part the demurrer to Plaintiff’s 
Second Amendment Complaint.   
 

Request is granted. 
 

 

  

    

13. 9:00 AM CASE NUMBER:  MSC19-02076 
CASE NAME:  MAUREEN MBADIKE-OBIORA, MD VS. CENTRAL EAST BAY IPA, MEDICAL GROUP INC 
 HEARING IN RE:  SETTLED STATEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 
Plaintiff’s settled statement, including all proposed revisions by defendant, will constitute the settled 
statement on appeal.  Defendant to submit the “final” statement on appeal to the court for final 
review and approval by January 20, 2022.  
 

 

 The 

    

14. 9:00 AM CASE NUMBER:  MSC20-00233 
CASE NAME:  BIT CALIFORNIA VS SPALASSO 
 *HEARING ON MOTION IN RE:  MOTION TO CONSOLIDATE CASES FOR TRIAL FILED BY DEFENDANT 
ON 10/25/22  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is a motion to consolidate filed by Defendant Gregory Spalasso (“Defendant” or 

“Spalasso”) and Portola Homes Inc. (Plaintiff in case no. C21-02430) (collectively, the “Moving 

Parties”). The motion is opposed by Plaintiff BIT California LLC (“BIT”), 1740 Club House Road LLC 

(Defendant in case no. C21-02430), and Eric Bambury (another Defendant in case no. C21-02430) 

(collectively, the “Opposing Parties”). 

The Moving Parties move pursuant to Code of Civil Procedure (“CCP”) § 1048(a) on the grounds that 

the instant case and case number C21-02430 involve the same facts and evidence. (See MPAs iso 
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Motion at 2:18.) 

Code of Civil Procedure § 1048(a) permits the Court to order a joint trial when matters involving a 
common question of law or fact are pending before the Court. Also to be considered is whether the 
cost and time savings of consolidation would be outweighed by confusion to the jury or prejudice to 
any party. (Todd-Stenberg v. Dalkon Shield Claimants Trust (1996) 48 Cal.App.4th 976, 979.) 

Plaintiff’s Complaint in the instant matter (C20-00233, the BIT California matter) alleges causes of 
action for (1) breach of oral executed contract; (2) money had and received; (3) money paid; and (4) 
money lent against Defendant Gregory Spalasso and Defendant Averi Spalasso.  

The Second Amended Complaint in C21-02430 (the Portola Homes matter) is brought by Portola 
Homes, Inc. against 1740 Club House Road LLC, BIT California LLC, Eric Bambury, and Document 
Fulfillment Services for breach of fiduciary duty. 

As a threshold issue, the motion fails to meet the requirements of Rule of Court 3.350. The Notice of 

Motion does not list all of the named parties in each case, the names of those who have appeared, 

and the names of their respective attorneys of record. Additionally, no Notice of Motion to 

consolidate was filed in the Portola Homes matter.  

Furthermore, the Moving Parties’ motion is bereft of examples of proposed efficiencies as a 
consequence of consolidation. Without any detail regarding proposed efficiency with respect to what 
testimony would be given and by whom, the Court cannot grant the motion to consolidate. The 
Moving Parties have not demonstrated that consolidation will avoid unnecessary costs and delay for 
all parties as well as the Court.  

The motion is denied. 
 

 

  

    

15. 9:00 AM CASE NUMBER:  MSC20-00704 
CASE NAME:  DRUMMOND VS NEUFELD, ET AL. 
 *HEARING ON MOTION IN RE:  MOTION TO VACATE ORDER COMPELLING ARBITRATION AND LIFT 
STAY PENDING ARBITRATION  
FILED BY: NEUFELD, DON 
*TENTATIVE RULING:* 
 
Vacated. Notice of conditional settlement filed on December 15, 2022. 
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16. 9:00 AM CASE NUMBER:  MSC21-01368 
CASE NAME:  GLENN VS. CHEVRON 
 *HEARING ON MOTION IN RE:  MOTION FOR ALEC J. PARADOWSKI TO APPEAR AS COUNSEL PRO 
HAC VICE FILED BY PLN ON 10/4/22  
FILED BY:  
*TENTATIVE RULING:* 
 
Vacated.  Motion withdrawn. 
 

 

  

    

17. 9:00 AM CASE NUMBER:  MSC22-00134 
CASE NAME:  RODRIGUEZ VS. STRONG 
 *HEARING ON MOTION IN RE:  MOTION FILED TO DISQUALIFY LAW FIRM OF SEILER, EPSTEIN, 
COUNSEL FOR PLAINTIFF FILED BY DEF ON 10/13/22  
FILED BY:  
*TENTATIVE RULING:* 

 
 Defendants move to disqualify the law firm of Seiler, Epstein, claiming that counsel for 
plaintiff, Mr. Steven Seiler, has previously represented plaintiff Mr. Rodriguez and defendant Ms. 
Strong collectively in regard to their partnership/corporation (“Corporation”) which was formed to 
purchase a restaurant (“Restaurant”).  Defendants claim that Mr. Seiler provided legal advice to the 
parties and drafted an agreement for them regarding the Corporation. Both the Complaint and Cross-
Complaint concern an accounting and alleged money owed from the Corporation. Mr. Seiler denies 
that he ever represented Plaintiff in any capacity; further denies that he drafted the partnership 
agreement that was attached to Plaintiff’s complaint, and avers that he has never received any 
confidential information from Defendant in regard to the corporation.  Most of the contentions in the 
sworn affidavits of Ms. Strong and Mr. Seiler are not supported by documentation.  However, there 
are a series of emails between Defendant and Mr. Seiler which reflect that Mr. Seiler was providing 
some advice to the partnership being formed to purchase the Restaurant.  There is one email, 
however, which Defendants assert is proof that Mr. Seiler has represented the Corporation, and, 
hence, is disqualified from representing Plaintiff.  Steven Seiler’s October 30, 2020 e-mail to Plaintiff 
Juan Reynaldo Rodriguez and Michelle Strong, entitled “The Restaurant Partnership”, reads: “Please 
be advised that I do not represent either of you. I was originally asked to look into the actual purchase 
contract for the restaurant on behalf of you both as partners. Therefore, I represent the partnership 
and not either of you individually. I am just going to give my opinion on behalf of the Company and 
from my experience. If you would prefer to each get your own attorney that is also fine. I do not 
represent either of you.” (Ex. F to the Declaration of Michelle Strong filed in support of the Motion to 
Disqualify). 
 
Discussion 
 
A motion to disqualify counsel brings the client's right to the attorney of his or her choice into conflict 
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with the need to maintain ethical standards of professional responsibility. (People ex rel. Dept. of 
Corporations v. SpeeDee Oil Change Systems, Inc. (1999) 20 Cal.4th 1135, 1145  (SpeeDee Oil Change 
Systems); Metro Goldwyn-Mayer, Inc. v. Tracinda Corp. (1995) 36 Cal.App.4th 1832, 1838.  The 
paramount concern is the preservation of public trust in the scrupulous administration of justice and 
the integrity of the bar. ( Comden v. Superior Court (1978) 20 Cal.3d 906, 915 see also River West, Inc. 
v. Nickel (1987) 188 Cal. App. 3d 1297, 1306.  “A trial court’s authority to disqualify an attorney 
derives from the power inherent in every court ‘[t]o control in furtherance of justice, the conduct of 
its ministerial officers, and of all other persons in any manner connected with a judicial proceeding 
before it, in every matter pertaining thereto.’” In re Charlisse C. (2008) 45 Cal.4th 145, 159–161. A 
disqualification motion potentially infringes upon an important right of a litigant to his or her counsel 
of choice. In balancing the several competing interests in such a motion, the court must start with the 
proposition that “the right of a party to be represented in litigation by the attorney of his or her 
choice is a significant right and ought not to be abrogated in the absence of some indication the 
integrity of the judicial process will otherwise be injured.” Johnson v. Superior Court (1984) 159 
Cal.App.3d 573, 580 (trial court erred in disqualifying attorney when no real confidential information 
was obtained by attorney from previous representation of two litigants.) 
 
Prior Representation:  Although Mr. Seiler represented the Corporation, providing advice regarding 
the purchase of the restaurant, other than Ms. Strong’s declaration, there is no documentation 
supporting Defendant’s assertion that Mr. Seiler represented Ms. Strong.  To the contrary, the emails 
produced by Defendants in their motion to disqualify support Plaintiff’s contention that Ms. Strong 
was not represented by Mr. Seiler. To determine whether there is a substantial relationship between 
successive representations, a court must first determine whether the attorney had a direct 
professional relationship with the former client in which the attorney personally provided legal advice 
and services on a legal issue that is closely related to the legal issue in the present representation. 
(Jessen v. Hartford Casualty Ins. Co. (2003) 111 Cal.App.4th 698, 710–711 (emphasis added).  The 
clear demarcation by Mr. Seiler in his communications to Ms. Strong does not reflect a direct 
professional relationship with Ms. Strong.  The communications demonstrate that Mr. Seiler was 
careful to provide advice to the Corporation/partnership and not to Ms. Strong personally. 
 Moreover, there is nothing before the court to infer that there were confidential 
communications between Ms. Strong and Mr. Seiler.  The party seeking disqualification has the 
burden to establish the attorney-client relationship. Koo v. Rubio's Restaurants, Inc. (2003) 109 
Cal.App.4th 719, 729.) Defendant has failed to meet her burden and lacks "substantial evidence" that 
Mr. Seiler represented Ms. Strong, formed a confidential relationship with Ms. Strong or obtained 
confidential information from Ms. Strong.  The motion is therefore, denied. 
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18. 9:00 AM CASE NUMBER:  MSL19-08297 
CASE NAME:  DMITRIY SHORNIKOV VS.  LAKE ALHAMBRA PROPERTY OWNERS ASSOCIATION 
 *HEARING ON MOTION IN RE:  MOTION FOR NEW TRIAL  
FILED BY: SHORNIKOV, DMITRIY 
*TENTATIVE RULING:* 
 
The motion for new trial is denied.  C.C.P. § 657(1),(3),(4),(6),(7).  Defense request for Judicial Notice 
is granted. Moreover, the Court finds no error in the grant of attorney fees, nor the vexatious litigant 
determination.  
 

 

  

    

19.   9:00 AM CASE NUMBER:  N22-1526 
CASE NAME:   CLAIM OF: KOLBY GETTROST 
 *HEARING ON MINOR'S COMPROMISE    
FILED BY:   
*TENTATIVE RULING:* 
 

Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. Ct. 

(Nicholson) (2012) Cal. App. 4th 1334, 1337-1338. 

 
 

  

    

20.   9:00 AM CASE NUMBER:  N22-2091 
CASE NAME:   COMPROMISE OF MINOR'S CLAIM 
 *HEARING ON MINOR'S COMPROMISE    
FILED BY:  CLARK, CARIE 
*TENTATIVE RULING:* 
 

Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. Ct. 

(Nicholsn) (2012) Cal. App. 4th 1334, 1337-1338. 
 

  

 

 

 

 
 

 

 

 

 

 

ADD ON  
 

 

 

 

 

 

 

 

 

    

21. 9:00 AM CASE NUMBER:  C22-00901 
CASE NAME:  MOJDEH SALEHOMOUM VS.  OMID BAHRAMI-DAGHIGH 
 MOTION TO STRIKE PORTIONS OF COMPLAINT, FILED BY SUNENA SABHARWAL ON 10/3/22  
FILED BY:  
*TENTATIVE RULING:* 
 

Defendant Sunena Sabharwal’s special motion to strike is granted. Defendant Sabharwal shall 
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be dismissed from this case.  

Plaintiff Mojdeh Salehomoum sued Defendant for malicious prosecution and abuse of process. 

Defendant seeks to strike both causes of action pursuant to Code of Civil Procedure section 425.16. 

Standard 

“Resolution of an anti-SLAPP motion [or special motion to strike] involves two steps. First, the 

defendant must establish that the challenged claim arises from activity protected by section 425.16. 

[Citation.] If the defendant makes the required showing, the burden shifts to the plaintiff to 

demonstrate the merit of the claim by establishing a probability of success. We have described this 

second step as a ‘summary-judgment-like procedure.’ [Citation.]” (Baral v. Schnitt (2016) 1 Cal.5th 376, 

384-385.) 

Protected Activity 

Plaintiff’s claims arise from a prior lawsuit where Navid Bahrami-Daghigh (“Navid”) sued Plaintiff 

for fraudulent conveyance, cancellation of a deed, quiet title and injunctive relief. (Contra Costa Case 

no. MSC18-01698; see Comp. ex. A.) In the prior action, Navid and Plaintiff both claimed ownership of 

real property located on Alameda Diablo in Diablo, California. Navid dismissed the prior action on 

December 28, 2021. Defendant represented Navid in the prior action and is being sued in this action for 

her conduct in the prior action. (Comp. ¶¶35-54.)   

“A malicious prosecution action arises from protected activity under the anti-SLAPP statute 

because it involves the filing and prosecution of an underlying lawsuit, or petition to the judicial branch, 

that allegedly was malicious. [Citations.]” (S.A. v. Maiden (2014) 229 Cal.App.4th 27, 35; see also, Code 

of Civil Procedure section 425.16(e)(1),(2).) Similarly, “an abuse of process claim likewise involves 

protected activity under section 425.16. Therefore, the first anti-SLAPP prong is satisfied.” (S.A., supra, 

Cal.App.4th at 42.)   

Therefore, Defendant has met her burden of showing that both claims against her arise from 

protected activity.  

Probability of Prevailing on the Merits 

The burden now shifts to Plaintiff to show a probability that she will prevail on her claims. (Civ. 

Proc. Code § 425.16(b)(1).) At this step, “the burden shifts to the plaintiff to demonstrate that each 

challenged claim based on protected activity is legally sufficient and factually substantiated. The court, 

without resolving evidentiary conflicts, must determine whether the plaintiff's showing, if accepted by 

the trier of fact, would be sufficient to sustain a favorable judgment. If not, the claim is stricken.” (Baral, 

supra, 1 Cal.5th at 396.) Still, the court should consider the evidentiary submissions of both sides and  
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may accept uncontradicted factual assertions in a moving party's declarations. (Litinsky v. Kaplan (2019) 

40 Cal.App.5th 970, 983.)  

The Prior Action 

On August 21, 2018, Navid filed a complaint in MSC18-01698 with Defendant acting as his 

attorney (the prior action). That complaint was filed against Plaintiff and Mr. Cooper (who was later 

replaced by Nationstar Mortage LLC). The complaint alleges that Navid is the true owner of real 

property located on Alameda Diablo. The complaint also alleges that in 2000 Plaintiff had a grant deed 

prepared that transferred title of the property from Navid to Plaintiff. The complaint alleges that 

Plaintiff forged or had another forge Navid’s signature on the grant deed. Navid sued Plaintiff for (1) 

fraudulent conveyance of real property, (2) cancellation of forged deed and to quiet title and (3) for 

preliminary and permanent injunction. Navid filed a dismissal of the prior action with prejudice on 

December 28, 2021.  

Malicious Prosecution 

“[I]n order to establish a cause of action for malicious prosecution of either a criminal or civil 

proceeding, a plaintiff must demonstrate ‘that the prior action (1) was commenced by or at the 

direction of the defendant and was pursued to a legal termination in his, plaintiff's, favor [citations]; (2) 

was brought without probable cause [citations]; and (3) was initiated with malice [citations].’ [Citation.]” 

(Sheldon Appel Co. v. Albert & Oliker (1989) 47 Cal.3d 863, 871-872.)  

When considering the probable cause element, “an attorney may rely upon information 

supporting a client's claim unless the information is indisputably false. [Citations.]” (Litinsky v. Kaplan 

(2019) 40 Cal.App.5th 970, 986-987.) In addition, “[w]hether the malicious prosecution defendant 

conducted a sufficient or adequate investigation is legally irrelevant to the probable cause 

determination. [Citations.]” (Ecker v. Raging Waters Group (2001) 87 Cal.App.4th 1320, 1331, see also, 

Sheldon Appel, supra, 47 Cal. 3d at 882-883.) Whether an attorney conducted a sufficient investigation 

may be a relevant when deciding whether there was malice. (Sheldon Appel, supra, 47 Cal. 3d at 883.) 

Defendant explained the factual basis for filing the prior action. (Sabharwal dec.) The evidence 

relied on by Defendant was that (1) Navid had title to the property prior to 2000, (2) Plaintiff had 

previously stated that no consideration was paid to Navid for title to the property, (3) Navid’s signature 

on his driver’s license did not match the signature for Navid on the 2000 grant deed and (4) an expert 

prepared a report confirming that the signature on the 2000 grant deed was not Navid’s signature. 

(Sabharwal dec. ¶¶ 2- 6, 10-12.)  

Plaintiff’s evidence does not dispute these facts. Rather, Plaintiff’s evidence goes to the 

argument that Defendant should have known more facts or should have conducted a more thorough 

investigation, including that Defendant did not interview Plaintiff before filing the prior action. Navid’s 
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omission of the property in the bankruptcy proceeding provides some evidence that suggests collusion 

between Navid and Omid, but there is no evidence that Defendant was aware of that fact when she 

filed the prior action or during the time that she litigated that case. As Defendant points out, she 

withdrew as Navid’s counsel in the prior action before the bankruptcy issue was discovered by the 

attorneys. (Sabharwal dec. ¶¶1, 14.) This evidence is insufficient to show that Defendant lacked 

probable cause to file and litigate the prior action. The Court finds that Plaintiff has not shown that the 

complaint in the prior action lacked probable cause or that Defendant continued to prosecute the case 

despite lacking probable cause.  

The recently published case of Jenkins v. Brandt-Hawley (Dec. 28, 2022, No. A162852) 

___Cal.App.5th___ does not change the Court’s analysis here. Jenkins explained that “ ‘If there is “ ‘no 

dispute as to the facts upon which an attorney acted in filing the prior action, the question of whether 

there was probable cause to institute that action is purely legal.’ [Citation.] ‘The resolution of that 

question of law calls for the application of an objective standard to the facts on which the defendant 

acted.’ [Citation.]” [Citation.]’ ” (Id. at *30-31.) “ ‘On the other hand, when there is a dispute as to the 

state of the defendant's knowledge and the existence of probable cause turns on resolution of that 

dispute, there becomes a fact question that must be resolved before the court can determine the legal 

question of probable cause. [Citations.]” (Id. at *31.) The evidence here shows that Defendant relied on 

her client’s version of events when filing and prosecuting the prior action and was unaware of the 

bankruptcy proceeding until after she had withdrawn as counsel.  

Therefore, Plaintiff has not met her burden of showing that the prior action lacked probable 

cause favor and the motion to strike the malicious prosecution claim must be granted.  

Abuse of Process 

“Malicious prosecution and abuse of process are distinct. The former concerns a meritless 

lawsuit (and all the damage it inflicted). The latter concerns the misuse of the tools the law affords 

litigants once they are in a lawsuit (regardless of whether there was probable cause to commence that 

lawsuit in the first place).” (S.A., supra, 229 Cal.App.4th at 42.) “ ‘[T]he mere filing or maintenance of a 

lawsuit—even for an improper purpose—is not a proper basis for an abuse of process action.’ [Citation.] 

Alternatively stated, neither the initiation of a meritless claim nor the continued prosecution of a claim 

after it becomes apparent the claim is meritless can support an abuse of process cause of action. 

[Citation.] Such conduct may support a malicious prosecution cause of action, but not one for abuse of 

process. [Citation.]” (Ibid.)  

In addition, abuse of process claims are almost always barred the litigation privilege. (Civil Code 

section 47(b).) The litigation privilege applies to communications made “[i]n any (1) legislative 

proceeding, (2) judicial proceeding, (3) in any other official proceeding authorized by law, or (4) in the 

initiation or course of any other proceeding authorized by law… .”(Civ. Code, § 47(b).) “ The litigation 

privilege under section 47 is an absolute privilege, and it bars all tort causes of action except a claim 
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of malicious prosecution. [Citations.]” (JSJ Limited Partnership, supra, 205 Cal.App.4th 1512, 1522 

[internal quotation marks omitted].) Here, Plaintiff’s claim for abuse of process is based on litigation 

filings and is consequently barred by the litigation privilege.  

Here, Plaintiff has not shown how her abuse of process claim is based on something other than 

the filing and maintenance of a lawsuit and, in any event, the claim is barred by the litigation privilege. 

Therefore, Plaintiff has not shown that she can prevail on her abuse of process claim. 

Evidence 

Plaintiff’s supplemental request for judicial notice is denied. A recently published court of 

appeal opinion in an unrelated case is not a matter appropriate for judicial notice.  

Defendant’s objections to statements in the opposition memorandum are overruled. 

Statements in a memorandum are not evidence.  

The Court rules on Defendant’s objections to Mojdeh Salehomoum’s Declaration as follows: 

1. Overruled. 

2. Overruled.  

3. Overruled.  

4. Overruled.  

5. Overruled.  

6. Overruled.  

7. Overruled.  

8. Sustained.  

9. Overruled.  

10. Overruled.  

11. Overruled.  

12. Overruled.  

13. Sustained.  

14. Overruled.  

15. Sustained.  

16. Overruled.  

17. Overruled.  

18. Overruled.  

19. Overruled.  

20. Overruled.  

 

Finally, the Court reminds all parties to bookmark exhibits filed electronically as required by 

California Rules of Court, Rule 3.1110(f)(4).  

 


